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Small wonder, with those exemptions being enjoyed by Western 

Hemisphere Trade Corporations which meet the requirements of — 
the present Internal Revenue Code, that more and more corpora- | 
tions are being incorporated to handle that part of a company’s © 
business which is conducted outside the United States but within — 
the Western Hemisphere. 


Information on the specific requirements such corporations must 
meet —and the advantages some states may provide over others © 
when a Western Hemisphere Trade Corporation is to be incorpo- 
rated—is available to lawyers at any CT office, without charge. 


The Corporat os ompany 
C T Corpe System 





hat constitutes 
doing business 


The Virgin Islands 


‘THE VIRGIN ISLANDS of the 
United States have the status of an un- 
organized but incorporated territory of 
the United States and are governed un- 
der an Act of Congress known as the 
Organic Act of June 22, 1936. This pro- 
vides for the Municipal Council of St. 
Thomas and St. John, the Municipal 
Council of St. Croix and the Legisla- 
tive Assembly of the Virgin Islands, 
the latter being a joint session of the 
two municipal councils. The Councils 
meet every second month and the Leg- 
islative Assembly at least once during 
each calendar year. The Governor of 
the Virgin Islands is appointed by the 
President and confirmed by the Senate. 


The District Court of the Virgin 
Islands has the dual jurisdiction of a 
United States District Court and of an 
insular possession or territorial court. 
There are two judicial divisions. Ap- 
peals from the District Court lie to the 
United States Court of Appeals for the 
Third Circuit (Philade'phia) and thence 
to the Supreme Court of the United 
States. For this reason, decisions of 
the Supreme Court relating to “doing 
business” may be expected to be ap- 
plied, as far as pertinent to doing busi- 
ness questions arising with respect to 
the Virgin Islands. 


In practice, a company incorporated 
in one Municipality of the Virgin 
Islands does not have the right to do 
business in the other, but must qualify 
there. Likewise, a foreign corporation 
desiring té do business in both munici- 
palities must qualify separately in each 
and appoint separate agents. 


The Internal Revenue or trade taxes 
of both municipalities on sales of ma- 
terials used by a corporate contractor 
in carrying out a contract with the 
United States Government were upheld 
by the United States Court of Appeals, 
Third Circuit, at Philadelphia in 1951. 
(H. I. Hettinger & Co. v. Municipality of 
St. Thomas and St. John et al., 187 F, 2d 
774.) (See page 16.) 

Any possible application of the “in- 
terstate commerce clause” of the Fed- 
eral Constitution, Article 1, Section 8, 
to the several territories does not ap- 
pear to have been presented to and de- 
cided upon by the Supreme Court of 
the United States. It was said by the 
United States Court of Appeals, First 
Circuit, at Boston, in Lugo v.-Suazo, 59 
F. 2d 386, 390, that “the commerce 
clause does not extend to Puerto Rico.” 
In a Hawaiian Supreme Court decision 
of 1921, a California corporation, which 
shipped its product to a customer in 
Hawaii after soliciting the order in that 
territory, was held not required to be 
licensed as a prerequisite to carrying on 
such “interstate commerce,” the court 
citing a number of State court decisions 
as authority. (Cannell & Chaffin, Inc. v. 
C. W. C. Deering, 26 Hawaiian Reports 
74.) It has been held in Alaska that 
foreign corporations are not protected 
by the interstate commerce clause. (Van 
Schuyver Co. v. Breedman, 5 Alaska Re- 
ports 260, appeal dismissed, 225 Fed. 
1023.) On the other hand, however, a 
territorial retail mercantile license tax 
has been held invalid as applied to 
interstate commerce receipts in Alaska 
v. Sears, Roebuck & Co., 79 F. Supp. 668. 





omestic corporations 


DELAWARE 


Corporation, voluntarily dissolved in 1940, held to 

have acquired no title subsequently, by reason of 

deed under which it conveyed real estate in 1905 

with reversion to it if abandoned, under circum- 

stances where abandonment of property occurred 
after date of dissolution. 


Plaintiff, a Delaware corporation, the 
owner in fee simple of certain Delaware 
land, conveyed it in 1905 to the Federal 
Government, upon condition that if the 
Government ceased to use the property 
for specified purposes, the land should 
revert to the corporation. In Novem- 
ber, 1940, the company was dissolved 
by voluntary proceedings. In Decem- 
ber, 1945, two years after the expiration 
of the three year period provided in 
Sec. 42 of the General Corporation Law 
for the closing up of the affairs of such 
a dissolved corporation, the Govern- 
ment filed in the local Recorder’s office 
a formal certificate to the effect that it 
abandoned the property. Defendants 
were purchasers of Government build- 
ings and property which had been in- 
stalled on the land by the Government 
subsequent to the dissolution and prior 
to the abandonment. Plaintiffs were 
appointed in 1949 by the Chancellor as 
trustees in dissolution for the corpora- 
tion, who sought to eject the defendants 
from the property. 


The Superior Court of Delaware, 
Sussex, concluded that*the possibility 
of reverter of the property to the cor- 
poration became extinguished upon its 
dissolution in November, 1940, and that 
it did not remain in the corporation in 
the category of an undisposed of corpo- 
rate asset subsequent to the date of dis- 
solution. It was held that, as a result, 
the plaintiffs, as trustees of the corpora- 
tion, “never acquired any authority or 
jurisdiction over the land in question, 
for the reason that the old corporation 
never had an estate or property right 
therein or any title thereto at any time 
subsequent to the date of conveyance, 
August 31, 1905, up to and including the 
date of its dissolution on November 3, 
1940.” 


Addy et al. v. Short et al., 81 A. 2d 
300. Everett F. Warrington and Caleb 
M. Wright of Georgetown, for plain- 
tiffs. James M. Tunnell, Jr. of Tunnell & 
Tunnell of Georgetown, for defendants. 


Statute of limitations held bar to suit for alleged 
conversion of stock by corporation. 


In Mastellone v. Argo Oil Corporation, 76 
A. 2d 118, (The Corporation Journal, 
March, 1951, page 285), the Superior 
Court of Delaware denied recovery in 
a suit against a Delaware company for 


conversion of plaintiff’s stock by reason 
of its issuance of a new certificate at 
the request of plaintiff’s nominee be- 
cause of alleged loss of the old certifi- 
cate, under circumstances where the 
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time elapsing between the issuance of 
the new certificate and plaintiff’s de- 
mand exceeded the three years pro- 
vided in the statute of limitations. 


Upon appeal, the Supreme Court of 
Delaware has affirmed the judgment of 
the Superior Court. 


Mastellone v. Argo Oil Corporation, 
82 A. 2d 379. Arthur G. Logan and 
Samuel R. Russell of Logan, Marvel & 
Boggs of Wilmington, for the appel- 
lants. William S. Potter and James L. 
Latchum of Berl, Potter & Anderson 
of Wilmington, for the appellee. Com- 
merce Clearing House Court Decisions 
Requisition No. 458568. 


Voting trust agreement ruled invalid, where stock 

was currently held in escrow under an escrow agree- 

ment and could not therefore be deposited in ac- 

cordance with the statutory provision which gov- 
erns voting trusts. 


“The question presented,” said the Court 
of Chancery, New Castle County, “is 
whether a valid voting trust may be 
formed under Section 18 of the stock 
then in escrow, where the voting trust 
agreement recites the existence of the 
escrow agreement, deems the stock 
thereby deposited with the voting trus- 
tees and states the intention of the 
owners of the stock to deposit it physi- 
cally with the voting trustees immedi- 
ately upon-the termination of the es- 
crow agreement.” 


The court, after an examination of 
the statute and pertinent decisions of 
the Delaware courts, concluded that the 
voting trust agreement was invalid, be- 
cause a mandate of Section 18 which 


NEW JERSEY 


requires a deposit of the shares with 
the voting trustees was not and could 
not be complied with. The ousting of 
petitioner as a director at a special 
stockholders meeting at which voting 
trustees, other than the petitioner, 
voted in accordance with the voting 
trust agreement, was held invalid. 


Smith v. The Biggs Boiler Works Com- 
pany et al., Court of Chancery, New 
Castle County, July 6, 1951. John Van 
Brunt of Killoran & VanBrunt, for the 
petitioner. William E. Taylor of Wil- 
mington and Edward C. Crouch of 
Marshman, Hollington & Steadman of 
Cleveland, Ohio, for defendants. Com- 
merce Clearing House Court Decisions 
Requisition No. 457843. 


Supreme Court of the United States affirms judg- 
ment upholding escheating to state of stock and 
dividends abandoned for fourteen successive years. 


Appellant New Jersey corporation ap- 
pealed to the Supreme Court of the 
United States from a judgment of the 
Supreme Court of New Jersey in so far 
as it declared escheated to the State of 
New Jersey unpaid dividends declared 
upon the stock of appellant and twelve 
shares of the common stock of appel- 


lant, under the New Jersey Escheat 
Act, which provided for the escheat of 
such property unclaimed and with its 
owner unknown for a-.period of. four- 
teen successive years. The stock was 
issued and the dividends held in other 
states. 
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The highest Federal court, affirming 
the judgment of the New Jersey court, 
observed: “As a broad principle of 
jurisprudence rather than as a result of 
the evolution of legal rules, it is clear 
that a state, subject to constitutional 
limitations, may use its legislative 
power to dispose of property within its 
reach, belonging to unknown persons.” 
The court concluded there was no im- 
plied impairment of contract arising 
between the obligor and obligee in or- 
der to determine the disposition of 
abandoned property, inasmuch as the 
disposition of abandoned property is a 
function of the State. Noting that ap- 
pellant was a New Jersey corporation, 
amenable to process through its desig- 
nated agent at its registered office, the 
court observed that this “gave New 
Jersey power to seize the res here in- 
volved, to wit, ‘debts or demands due to 
the escheated estate’.” The rights of 
the owner of the stock and dividends 


NEW YORK 


were regarded as coming within the 
reach of the court by notice, i.e., service 
by publication; the rights of the appel- 
lant by personal service. 


Standard Oil Company v. State of New 
Jersey, 71 S. Ct. 822. Josiah Stryker of 
Newark, N. J., for appellant. Emerson 
Richards of Atlantic City, N. J., for 
appellee. Commerce Clearing House 
Court Decisions Requisition No. 454734, 
Note: The New Jersey statutes providing 
for escheat have since been supplemented 
by Ch. 304, Laws 1951, amending Laws 
1946, Ch. 155, to provide for alternate pro- 
ceedings whereby the State may take into 
its protective custody, through special pro- 
ceedings initiated by the Attorney Gen- 
eral, dividends, interest or wages owed in 
the state, by a domestic corporation or a 
foreign corporation authorised to do busi- 
ness in New Jersey, unclaimed for five 
successive years. 


By-law cumulative voting provision held required 
to be supplemented by charter amendment in order 
to give it legal effect. 


Plaintiffs sought to secure a determina- 
tion of voting rights of stockholders in 
electing directors of defendant corpora- 
tion. It was incorporated in 1900, at a 
time when a statute was in effect pro- 
viding for cumulative voting compa- 
rable to Section 49 of the Stock Corpo- 
ration Law. Under by-laws adopted in 
1900, cumulative voting was provided 
for and the stockholders, according to 
the by-laws, agreed to execute any 
paper or to do any act necessary to give 
effect to this cumulative voting provi- 
sion by way of amending the certificate 
of incorporation, at the request of stock- 
holders owning at least one-fourth of 
the capital stock of the company. The 
statute permitting the certificate of in- 


corporation to provide for cumulative 
voting, the New York Supreme Court, 
Monroe County, did not regard the by- 
law provision for cumulative voting as 
an attempt to by-pass the statutory re- 
quirement, inasmuch as the by-law pro- 
vided for charter amendment, if neces- 
sary. The court concluded: 


“Therefore, this Court finds that in 
the instant case an amendment of the 
certificate of incorporation is necessary 
to give legal effect to the by-law provi- 
sion for cumulative voting, and that an 
order should be made directing the de- 
fendants to subscribe and file the nec- 
essary documents substantially in the 
form and manner as demanded by the 
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complaint herein, and to do and per- 
form any other act or acts necessary to 
effectuate an amendment to the certifi- 
cate of incorporation so as to provide 
for cumulative voting.” 


Thistlethwaite et al. v. Thistlethwaite 
et al.,* 101 N.Y.S. 2d 679. Robert H. 


Wendt of Rochester, for plaintiffs. Har- 
ris, Beach, Keating, Wilcox & Dale 
(Charles S. Wilcox, of counsel), of 
Rochester, for defendants. 


* The full text of this opinion is printed 
in.the CCH New York Corporation 
Law Reporter, page 9545. 


Court stays consummation of consolidation upon 
allegation by dissenting stockholder of bad faith 
and fraudulent design on part of certain defendants. 


Plaintiff, suing on behalf of himself and 
all other common stockholders of the 
named defendant corporation, brought 
this action to. enjoin the holding of a 
special meeting of Class A stockholders 
of the corporation which was scheduled 
for September 12, 1950, for the purpose 
of authorizing the execution and filing 
of a certificate of consolidation of that 
defendant company with a _ wholly 
owned subsidiary. Plaintiff charged 
that the proposed consolidation had 
been advanced by certain of the defend- 
ants in bad faith and with a fraudulent 
design, and that the subsidiary was 
formed solely for the purpose of pro- 
viding an indirect means to effect a re- 
capitalization through the medium of a 
consolidation. 


The New York Supreme Court, Spe- 
cial Term, New York County, Part I, 
noting the reluctance of courts to inter- 
fere in internal affairs of a corporation 
where matters of judgment and policy 
are involved or to grant temporary in- 
junctions unless a clear right thereto 
has been established, felt it could not 
say plaintiff had presented sufficient 
facts, which were not materially contro- 
verted, to support the drastic remedy 
he sought, regarding him as not having 
made any adequate showing of irrepa- 
rable injury. The court referred to 
rights given dissenting stockholders, 
under the Stock Corporation Law, to 


object to the consolidation and demand 
payment for their stock, observing that, 
under such circumstances, “the balance 
of convenience is clearly in favor of the 
defendant.” A cause of action being 
found to be stated, the court indicated 
that a trial should be had at an early 
date, “so that if the consolidation is ap- 
proved at the meeting of September 12, 
too many steps would not be taken 
toward consummation if the plaintiff 
establishes his cause of action upon a 
trial.” Subsequent to the rendering of 
its opinion, the court modified its order 
so as to preserve, in so far as possible, 
the status quo, by staying the corpora- 
tion, its officers, servants and employ- 
ees, from filing in the office of the Sec- 
retary of State, the certificate of con- 
solidation, and from taking any and all 
further proceedings with respect to the 
consolidation of the corporations or the 
recapitalization or classification or re- 
classification of them or either of them, 
pending the trial and determination of 
the action. 


Katz v. R. Hoe & Co., Ine. et al.,* 99 
N. Y. S. 2d 853, 899. Gustave B. Gar- 
field of New York City, for plaintiff. 
Neil P. Cullom and Booth and Baron 
of New York City, for defendants. 


* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9506. 
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PENNSYLVANIA 


By-law restricting general sale of stock until after 

opportunity given to existing shareholders to pur- 

chase, ruled in the nature of a contract, and not 

subject to repeal without consent of stockholders 
whose rights were affected. 


The plaintiffs, being minority stock- 
holders, filed a bill in equity to have 
adjudged as invalid the repeal, by a ma- 
jority stock vote, of certain by-laws of 
their company which imposed restric- 
tions on the right of stockholders to sell 
the company’s stock. The principal 
provision before the court read as fol- 
lows: “No stock shall be sold or trans- 
ferred by any stockholder to any per- 
son not already a stockholder until an 
offer has first been given to the corpo- 
ration or the remaining stockholders in 
proportion to their interest in the cor- 
poration to purchase said stock at its 
book value as appearing on the books 
of the company, except that stock may 
be transferred by any stockholder to an 
employee in recognition of his service 
and ability in behalf of the corporation.” 


This provision was also printed on 
the stock certificates, as directed by the 
by-laws. A majority of the shares, after 
first being offered to the existing share- 
holders by the estate of the majority 
stockholder, was sold to a person who 
later became president of the company. 
That person voted for the repeal of the 
quoted provision, over the protest of 
the other shareho'ders. The repeal reso- 
lution contained a provision requiring 


WASHINGTON 


every one of the stockholders, within 
fifteen days after notice by the secre- 
tary, to surrender all share certificates 
held by them, whereupon this proceed- 
ing followed. 


The Supreme Court of Pennsylvania 
observed that the repealed provision 
was clearly a provision in the nature of 
a contract which was evidently designed 
to vest property rights inter se among 
all stockholders, which could not be re- 
pealed or changed without the consent 
of the other parties affected. It ruled 
that it was “in effect a contract between 
the corporation and its stockholders 
and the stockholders with each other 
whereby each stockholder in considera- 
tion of his taking the stock subject to 
the restriction imposed, is given an op- 
tion to have the stock any other stock- 
holder wishes to sell, first offered to 
the company or to him in proportion to 
his interest in the company.” Judgment 
was, therefore, given for the plaintiffs. 


Bechtold et al. v. Coleman Realty Co. 
et al., 79 A. 2d 661. Harris C. Arnold 
and Arnold, Bricker & Beyer of Lan- 
caster, and Robert T. McCracken of 
Philadelphia, for appellants. Paul A. 
Mueller and Ralph M. Barley of Lan- 
caster, for appellees. 


Court upholds payment of undeclared, cumulative 

preferred stock dividends, upon liquidation, from 

assets of corporation, under circumstances where 
there were no surplus profits. 


“The question presented,” said the Su- 
preme Court of Washington, “is whether 


the holders of cumulative preferred 
stock upon liquidation of the corpora- 
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tion are entitled to be paid accrued 
dividends from the corporate assets be- 
fore the common stockholders become 
entitled to participate in the distribution 
thereof, the corporation having no 
earned surplus or net profits.” 


The articles of incorporation con- 
tained a provision that, in the event of 
any liquidation, dissolution or winding 
up of the corporation, “the holders of 
the preferred stock shall be entitled to 
be paid in full the par value thereof, 
and all accrued unpaid dividends thereon 
before any sum shall be paid to or any 
assets distributed among the holders of 
the common stock, but after payment 
to the holders of the preferred stock of 
the amounts payable to them as herein- 
before provided, the remaining assets 
and funds of the corporation shall be 
paid to and distributed among the hold- 
ers of the common stock.” There were 
no corporate creditors involved. The 
holders of the preferred stock had re- 
ceived from the liquidating trustees the 


NEW JERSEY 


par value thereof. No dividends had 
ever been declared or paid on the cumu- 
lative preferred stock. No surplus prof- 
its were available with which to pay 
the accumulated dividends. There was 
a substantial amount of assets on hand, 
but these would all be absorbed if they 
were applied in payment of accrued 
dividends on the preferred stock. 


The court, emphasizing the distinc- 
tion between a corporation which is a 
going concern and one which is in liqui- 
dation, ruled that the preferred stock- 
holders were, under the great weight 
of authority, entitled to receive all un- 
paid dividends as well as the par value 
of their cumulative preferred stock in 
the liquidation of the corporation. 


Hay v. Hay, 230 P. 2d 791. Fielding 
H. Ficklen, Keith, Winston, MacGilli- 
vray & Repsold of Spokane, for appel- 
lant. David O. Hamlin of Seattle and 
Weaver & Jones of Spokane, for re- 
spondents. 


Foreign automobile manufacturer ruled not doing 
business for purposes of service of process upon 
it, where service was made upon local automobile 
dealer to whom manufacturer’s cars came after 
several assignments through others. 


Plaintiff below, a resident of New Jer- 
sey, instituted suit against defendant 
Nevada automobile manufacturing cor- 
poration to recover for injuries due to 
alleged defects in the steering mecha- 
nism of an automobile manufactured by 
defendant outside New Jersey. Plaintiff 
had purchased the automobile from a® 


New Jersey corporation, an automobile 
dealer, whose statutory agent was served 
on the theory that the New Jersey 
company was a managing or general 
agent of the Nevada defendant corpora- 
tion upon which service of process 
might be made under the statutes. 








rue enough: When designating an employee to act as a corporation’s 
atutory agent in some state only the most capable, most responsible 
individual is named. But there is one flaw in every such designation. 
ike any individual, he has hobbies, business interests and vacation 
periods which take him out of town—perhaps when his good business 
ense is needed most. 


for complete protection only the CT System of Corporate Protection 
pill do. CT never takes a vacation, never goes on a fishing or motoring 

rip, never falls sick. When process is served or an official communica- 
: ion is received, CT is always there to receive it and forward it to the 


proper party./ \ 





THE CORPORATION JOURNAL 


The Supreme Court of New Jersey 
reversed a judgment in favor of the 
plaintiff. It noted that defendant manu- 
facturer originally~sold the automobile 
to a Nevada sales corporation, with its 
principal place of business in Michigan, 
which in turn assigned it to a New Jer- 
sey company. After being assigned to 
another company in New Jersey, the 
car reached the company which sold it 
to the plaintiff, upon which corporation 
service had been made as alleged man- 
aging or business agent of the manu- 
facturer, the defendant. The highest 
state court regarded it as “shown be- 


NEW YORK 


‘ 


yond question” that the defendant was 
not doing business in New Jersey and 
that the company served was not its 
managing or general agent. 


Westerdale v. Kaiser-Frazer Corp.,* 80 
A. 2d 91. Samuel Doan, of Paterson, 
argued the cause for the appellant; 
Charles C. Stalter of Paterson, attorney 
John R. Perkins, of Blairstown, argued 
the cause for the respondent. 


* The full text of this opinion is printed 
in the State Tax Reporter, New Jersey, 
page 516. 


Suit dismissed against foreign corporation engaged 
in foreign commerce, where cause of action arose 
in another jurisdiction and where plaintiff was a 


nonresident 


Plaintiff, a resident of Louisiana, sought 
to have a New York court take juris- 
diction of a suit against defendant 
foreign corporation, engaged in foreign 
commerce, whose ships plied regularly 
in and out of New York Harbor, which 
was a main terminus of defendant’s 
steamship line. The cause of action 
arose in the Mediterranean Sea. 


The New York Supreme Court, Ap- 
pellate Division, First Department, 
ruled that a motion to dismiss the com- 
plaint should be granted. It discussed 
the question whether the maintenance 
of the action would constitute an un- 
reasonable interference with foreign 
commerce in contravention of the com- 
merce clause of the Federal Constitu- 
tion se as to deprive the court of juris- 
diction, and concluded that “the orderly 
and effective administration of justice 
does not require the maintenance of the 
action in this state and that its prosecu- 


of the state. 


tion here will impose an unreasonable 
burden upon the commerce in which 
defendant is engaged.” As a further 
ground for dismissing the complaint, 
the court referred to the discretion re- 
siding in the courts to refuse to enter- 
tain transitory contract actions, where 
special or unusual circumstances exist 
and it appears that the ends of justice 
will be better served by a trial in an- 
other jurisdiction. The court felt the 
facts and circumstances warranted the 
exercise of such discretion against the 
acceptance of jurisdiction. 


Schlesinger v. Italian Line, etc..* New 
York Supreme Court, Appellate Divi- 
sion, First Department, April 10, 1951. 
Commerce Clearing House Court De- 
cisions Requisition No. 451475. 


* The full text of this opinion is printed ° 


in the CCH New York 


ration 
Law Reporter, page 9617. 
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Service upon foreign manufacturing company by 
serving clerk of local distributor, set aside. 


Service upon appellant Illinois corpora- 
tion, not licensed in New York, and not 
shown to have done any business therein, 
was attempted by serving a clerk em- 
ployed by a local distributor of the 
Illinois corporation’s products, whose 
duties were to “handle express and 
shipping claims and corresponding mat- 
ters” for her employer but avho was not 
employed by and did nothing for the 
Illinois corporation. The United States 
Court of Appeals, Second Circuit, af- 
firmed a judgment granting a motion to 
quash the service of summons and the 
dismissal of the complaint. 


Jones v. Motorola, Inc. et al., 186 F. 2d 
707. L. Stewart Gatter, of New York 
City, for plaintiff-appellant. Fish, Rich- 
ardson & Neave and Archer Scherl, of 
New York City, for appellee. Stephen 
H. Philbin and Foorman L. Mueller of 
New York City, of counsel. Commerce 
Clearing House Court Decisions Requi- 
sition No. 446825. (Petition for writ of © 
certiorari filed in the Supreme Court of 
the United States, May 24, 1951; Docket 
No. 71.) 


Stockholder prevails in suit to compel New Jersey 


corporation to redeem preferred stock, after notice 
to holders, in accordance with charter provision. 


Plaintiff sought to recover the redemp- 
tion price of 26 shares of the preferred 
stock of defendant New Jersey corpora- 
tion, together with accumulated divi- 
dends, in the New York Supreme Court, 
New York County. Defendant, in ac- 
cordance with a charter provision for 
the redemption of its preferred stock at 
$105 per share, with accumulated divi- 
dends, had given notice to holders to 
redeem the preferred stock on a speci- 
fied date. On that date, plaintiff pre- 
sented his shares for redemption at the 
office of defendant in New York County 
and demanded payment therefor. Sub- 
sequently, defendant indefinitely post- 
poned the redemption of the stock. De- 
fendant contended the New York court 
should not take jurisdiction of the in- 
ternal affairs of a New Jersey corpora- 
tion and that its board of directors, in 
the exercise of reasonable business 
judgment, had concluded that the re- 
demption of the preferred stock was 


not in the interest of the defendant, its 
stockholders and creditors. 


The New York Supreme Court, re- 
viewing the charter provisions, regarded 
this action as concerned with the en- 
forcement of a contract and unrelated 
to matters pertaining to the internal 
management of the company, and con- 
cluded that no public policy was in- 
volved which required the plaintiff stock- 
holder to be relegated to the courts of 
New Jersey. The court observed that 
although the contract to redeem “is 
binding on the defendant and is not 
susceptible of unilateral recission, its 
enforcement cannot be pressed if it in- 
volves a violation of law.” After con- 
sideration of New York and New Jer- 
sey provisions as related to the situa- 
tion of the company, the court ruled 
in favor of the plaintiff. 


Borst v. East Coast Shipyards, Inc., 
105 N. Y. S. 2d 228. 
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PENNSYLVANIA 


Order dismissing defendant corporation’s motion 

to set aside judgment by default, resulting from its 

failure to notify Secretary of Commonwealth of 

change of address of registered office designated 
upon qualification, reversed. 


In Italian Cook Oil Corporation et al. v. 
Charles A. Krause Milling Co., decided 
by the United States District Court, 
Eastern District of Pennsylvania on 
October 16, 1950, (The Corporation 
Journal, December, 1950, page 228), the 
court dismissed a motion of the defend- 
ant Wisconsin corporation, licensed in 
Pennsylvania, to set aside a default 
judgment entered against it, in a suit 
based on a cause of action having no 
relation to Pennsylvania. When the 
corporation had obtained authority to 
do business in Pennsylvania, it gave a 
Pennsylvania customer’s office address 
as the address of its registered office in 
the state. Shortly afterward, the cus- 
tomer moved to another address nearby. 
Process which the Secretary of the 
Commonwealth received in the suit and 
forwarded to the company, directed to 
the original address by registered mail, 
was returned. 


Upon appeal, the United States Court 
of Appeals, Third Circuit, has reversed 


the order dismissing the motion of de- 
fendant to set aside the default judg- 
ment, concluding that the defendant 
was entitled to have the judgment set 
aside and to have the issues tried on 
their merits. The higher court stressed 
the fact that the cause of action had no 
relation to Pennsylvania and was of the 
opinion that the allegations of defend- 
ant’s answer, if established on trial, 
would constitute a complete defense to 
the suit, defendant’s only negligence 
being a careless conduct of its business 
in failing to ascertain its customer had 
moved and in failing to notify the Sec- 
retary of the Commonwealth. 


Italian Cook Oil Corporation v. Charles 
A. Krause Milling Co., United States 
Court of Appeals, Third Circuit, May 
7, 1951. Joseph De Lacy of Philadel- 
phia, for the plaintiff. Stradley, Ronan, 
Stevens & Young of Philadelphia, for 
the defendant. Commerce Clearing 
House Court Decisions Requisition No. 
453302. 


* taxation 


KENTUCKY 


Municipal license ordinance, taxing those making 

sales at wholesale and subsequently delivering 

goods within city in their own conveyances, held 

not applicable to a company which was engaged 
in interstate commerce. 


Appellee Ohio corporation resisted the 
application to it of a municipal ordi- 


nance imposing a license tax upon those 
“engaged in soliciting for sale, selling 
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or delivering goods or merchandise of 
any kind at wholesale and not selling 
and delivering from truck simultane- 
ously, but selling and then delivering 
into the city in their own conveyance.” 
The company had an agent who lived 
in Kentucky and who solicited orders 
for its products in the Kentucky city 
and surrounding territory. Orders ob- 
tained were sent to the company’s Ohio 
plant and filled by delivery in the com- 
pany’s own trucks to the purchasers in 
and near the city. 


The Kentucky Court of Appeals af- 
firmed a judgment in favor of the cor- 
poration, observing: “Since the plead- 
ings show the agent of the company 
took orders for its meat in Winchester, 


OKLAHOMA 


which orders were forwarded to the 
company’s plant in Ohio, there filled 
by it and shipped by the company in its 
truck from its place of business in Ohio 
to the purchaser in Kentucky, it is be- 
yond cavil that the transaction was one 
in interstate commerce.” 


City of Winchester v. Lohrey Packing 
Co.,* 237-S. W. 2d 868. J. Smith Hays 
and William Hays of Winchester, for 
appellant. Nicholas Bauer, John J. 
Dreyer and Bauer & Dryer of Cincin- 
nati, Ohio, and D. L. Pendleton, Sr., of 
Winchester, for appellee. 


* The full text of this opinion is printed 


in the State Tax Reporter, Kentucky, 
page 3423. 


Statutory fee, payable upon increase in authorized 
capital stock of Oklahoma corporations, ruled pay- 
able but once and not required where reduction and 
subsequent increase left authorized amount below 
that on which fee had previously been paid. 


Plaintiff Oklahoma corporation’s author- 
ized capital was increased to $80,000,000 
in 1929. Subsequent reductions effected 
by amendments to its charter reduced 
the amount to $53,222,100 in 1946. In 
1947, a further amendment increased 
the amount to $65,810,000. Plaintiff paid 
under protest, and sought to recover a 
fee demanded by the Secretary of State 
on the $12,587,900 increase, amounting 
to $12,587.90, alleged to be due at $1 
per $1,000 on increases in authorized 
capital stock under Sec. 111, Title 28, 
O.S. 1941, contending that no fee was 
due, since it had already paid a fee on 
$80,000,000. 


Recovery was ailowed by the Su- 
preme Court of Oklahoma, which indi- 
cated no further fee was to be regarded 


as due until the authorized capital stock 
was increased above the $80,000,000 
upon which payment had been previ- 
ously made. 


Oklahoma Gas & Electric Co. v. Cart- 
wright, Secretary of State,** 228 P. 2d 
1013. Houston W. Reeves and Rainey, 
Flynn, Green and Anderson of Okla- 
homa City, for plaintiff in error. Mac Q. 
Williamson, Attorney General, Fred 
Hansen, First Asst. Atty. General, 
George T. Montgomery, Asst. Atty. 
General, for defendant in error. Com- 
merce Clearing House Court Decisions 
Requisition No. 450666. 


* The full text of this opinion is printed 
in the State Tax Reporter, Oklahoma, 
page 505. 
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SOUTH CAROLINA 


Ch. 256 of 1951, imposing new sales and use taxes 
and branch license tax, held constitutional. 


An attack upon the constitutionality of 
Chapter 256, Laws of 1951, imposing a 
sales and use tax and a license tax on 
store branches throughout the state, 
which became effective July 1, 1951, has 
resulted in a holding that the law is a 
valid enactment and in the dismissal of 
the action by the South Carolina Su- 
preme Court. 


State ex rel. Roddey v. Byrnes et al.,* 
South Carolina Supreme Court, July 9, 
1951. C. T. Graydon, John Grimball, 
A. T. Graydon and J. Bratton Davis of 
Columbia, for petitioner. T. C. Calli- 
son, Attorney General, James S. Ver- 


VIRGIN ISLANDS 


ner, Assistant Attorney General, of 
Columbia; Edgar A. Brown of Barn- 
well and Sinkler, Gibbs & Simons of 
Charleston, for respondents. Commerce 
Clearing House Court Decisions Requi- 
sition No. 458560. (Note: These taxes 
have also been upheld in the United 
States District Court, Eastern District 
of South Carolina, Charleston Division, 
in Barkley et al. v. Byrnes, decided Au- 
gust 2, 1951. Commerce Clearing House 
Court Decisions Requisition No. 459589.) 


* The full text of this opinion is printed 
in the State Tax Reporter, South Caro- 
lina, page 7553. 


Municipalities’ internal revenue taxes on sales of 
materials used by contractor in performing contract 
with the United States Government, upheld. 


The appellant corporation, a contractor, 
instituted actions against the Munici- 
pality of St. Thomas-and St. John and 
the Municipality of St. Croix, Virgin 
Islands, for a declaratory judgment that 
it was not subject to certain internal 
revenue taxes imposed by these munici- 
palities on the sale of motor trucks, 
tires and tubes used: by appellant in 
carrying out, in the Islands, a contract 
with the United States Government. 
The law imposing the taxes provided 
that it should “not apply to agencies of 
the local or federal government.” Ap- 
pellant did not claim to be an agency of 
the federal government. The United 
States Court of Appeals rejected an 
argument by appellant that the exemp- 
tion as to federal agencies should be 
given an interpretation reaching a re- 
sult which would not subject appellant, 
being engaged in an enterprise paid for 
by federal money, to the burden of local 
taxation. 


The court observed that the Islands 
did not comprise a state, but were a 
territory. “The power to tax, there- 
fore,” observed the court, “is not pres- 
ent as an attribute of sovereignty, but 
must come from Congress. In the case 
of the Virgin Islands such power to 
levy taxes comes from the Organic Act 
of June 22, 1936.” It concluded that the 
tax under consideration was within the 
grant of taxing power by Congress to 
the Virgin Islands municipalities, and 
affirmed a judgment upholding appel- 
lant’s liability to taxation. 


H. I. Hettinger & Co. v. Municipality 
of St. Thomas and St. John et al., 187 F. 
2d 774. Herbert S. McConnell (McCon- 
nell & Valdes, on the brief); of San 
Juan, P. R., for appellant. Croxton 
Williams, Asst. U. S. Attorney, of 
Charlotte Amalie, for appellees. 





Arizona — Chapter 70 exempts from ad valorem taxation property in transit 
through the state or consigned from without the state to a local warehouse for 
storage to a final destination outside the state. 


Chapter 117 provides for the creation of voting trusts, which may be made 
irrevocable for a period of not more than ten years, and which may be extended 
for additional periods of not more than ten years each. 


Colorado — The 20% tax credit allowed individuals and corporations in 
1950 has been extended for one taxable year, either the 1951 calendar year or a 
fiscal year beginning in 1951, by H. B. 68, which also makes permanent the tempo- 
rary 5% income tax rate. 

H. B. 174 effects an amendment that directors or trustees of a Colorado cor- 
poration need not be stockholders unless so required by the certificate of incor- 
poration or the by-laws. 


Indiana — Chapter 278 permits the Indiana Department of State Revenue 
to request the filing by each foreign corporation licensed to do business in the 
state not prior to January 10 of each year, of a list containing the names and 
numbers of all Indiana shareholders and the amount of its stock held by each. 
This act also requires every licensed foreign corporation to file a copy of its 
Annual Report to the Secretary of State with the Department of State Revenue. 


lowa — S. B. 226, effective July 4, has amended the section calling for the 
filing, by an Iowa corporation not maintaining an office in the county of its 
organization, of an instrument consenting to service of process upon the Secretary 
of State, by permitting such a corporation either to so designate that official or 
to give the name and address in Iowa of a resident agent on whom the service 
of original notice of civil suit in the courts of the state may be served. 


Maine — H. B. 1796 authorizes the Secretary of State to prepare and furnish 
certified composite certificates of organization, and contains provision permitting 
foreign corporations to file a restated or composite certificate of incorporation 
upon qualification in lieu of original charter. 


Michigan — Act 21 provides for the collection of other states’ taxes in: the 
states courts on a reciprocal basis. 


Minnesota — Chapter 609 reduces the amount above which wages, salaries 
and commissions are to be reported, in returns of information at the source, from 


$1,000 to $600. 


Wisconsin —A new “Wisconsin Business Corporation “Law,” relating to 
both domestic and foreign corporations, was enacted by Chapter 731, Laws of 
1951. This did not, however, repeal the old law, which is continued in effect as 
Chapter 182, Wisconsin Statutes. 
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The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


OCTOBER 1950 TERM 

ILLINOIS. Docket No. 493. City of Chicago v. The Willett Co., 406 Ill. 286, 
94 N. E. 2d 195. (The Corporation Journal, June, 1951, page 353.) Municipal 
license tax on carters transporting property in intracity, intrastate and interstate 
commerce. Petition for writ of certiorari filed, January 12, 1951. April 23, 1951: 
“Per curiam: The petition for writ of certiorari is granted. The judgment is 
vacated and the case is remanded to the Supreme Court of Illinois, for clarifica- 
tion by that court to show, in light of Minnesota v. National Tea Co., 309 U. S. 551; 
State Tax Comm. v. Van Cott, 306 U. S. 511, whether the judgment herein rests 
on an adequate and independent state ground or whether decision of a federal 
question was necessary to the judgment rendered.” (71 S. Ct. 734.) Petition for 
rehearing denied, 71 S. Ct. 853. 


NEW JERSEY. Docket No. 384. State of New Jersey v. Standard Oil Co., 
74 A. 2d 565. (The Corporation Journal, October, 1950, page 186.) Personal 
property—corporations—escheat. Appeal filed, October 25, 1950. Probable juris- 
diction noted, December 4, 1950. (71 St. Ct. 239.) Argued, March 5, 1951. Af- 
firmed, May 28, 1951. (See page 5.) 


OCTOBER 1951 TERM 
NEW YORK. Docket No. 71. Jones v. Motorola, Inc. et al., 186 F. 2d 707. 
(The Corporation Journal, October, 1951, page 13.) Service of process on 
foreign corporation by serving clerk of its local distributor. Petition for writ of 
certiorari filed, May 24, 1951. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1951-1952. 


Withdrawal and Dissolution Before January 1 

Where it is desired to effect, before the end of the calendar year, either the 
withdrawal of a foreign corporation from a state in which it had been authorized 
to do business or the dissolution of a domestic corporation, counsel have usually 
found that it is advisable to initiate the dissolution or withdrawal proceedings in 
most states as early as possible. Thus, if there are time-consuming requirements 
with which compliance must be had, ample provision may be made to satisfy 
such requirements before the end of the year. Frequently such requirements call 
for the preparation of income and other tax reports, the auditing of the corporate 
books, or the obtaining of certificates from various state departments that all 
taxes due the state have been paid. Inasmuch as, in some instances, a month 
or more may be consumed in effecting such compliance, it is advisable to investi- 
gate and institute dissolution or withdrawal proceedings, wherever possible, well 
in advance of the close of the year. 
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Florida — Sales by nonresident firms to residents of Florida are subject to 
the use tax when based on property ordered by such residents from firms which 
fill the orders and deliver them in their own vehicles. (Opinion of the Attorney 
General, State Tax Reporter, Florida, J 65-155.20.) 


Kansas — The total value of the property shown in a foreign corporation’s 
franchise tax report should be equal to the total assets as shown in the settlement 
of assets and liabilities on the report form. (Letter of Secretary of State, State 
Tax Reporter, Kansas, { 131.40.) 


Mississippi — Sales and Use Tax Rule 46, provides that a manufacturer 
desiring to make payment of the sales tax due on the purchase of goods and 
services directly to the Commissioner may be granted authority to assume the 
tax liability which otherwise would be the responsibility of the vendor. The 
manufacturer will then be issued a permit as evidence that the vendor is relieved 
of his duty of collecting the tax from the holder of the permit. The use of such 
permits is confined to manufacturers. (State Tax Reporter, Mississippi, 64-046.) 

Sales to manufacturers of machinery or machine parts may be classified as 
wholesale sales and the sales tax paid at the wholesale rate of % of 1%. Materials 
which are to become a component and integral part of a manufactured product, 
including containers, wrapping paper, bags, cartons, cans, etc., are also taxed 
at the wholesale rate, as are wholesale sales made by manufacturers of merchan- 
dise not manufactured by them in Mississippi. The income from the rental of 
machinery for use in processing, the purchase of labels, tags and marking ink, 
charges made for custom processing, and sales by a manufacturer of his product 
within Mississippi to consumers or users are all subject to the 2% sales tax. The 
industrial rate on electric power or gas, natural or artificial, for industrial use, 
is 1%. The rate on coal or other fuel is 2%. (Sales and Use Tax Rule 47, State 
Tax Reporter, Mississippi, J 64-047.) 


New York City — Receipts received by a corporation located outside the 
state of New York, as a result of orders solicited by its New York City broker 
which are subject to approval and acceptance at the home office, the goods ordered 
being shipped directly to the customer from outside the state, are subject to the 
New York City gross receipts tax on an apportionment basis. (Ruling of Special 
Deputy Comptroller, State Tax Reporter, New York, { 195-061.) 


North Carolina — A merchant cannot collect the sales tax on items selling 
for less than ten cents, but he is not relieved of liability for the sales tax on such 
sales, since a merchant’s gross sales will include sales of items selling for less 
than ten cents. (Opinion of the Attorney General, State Tax Reporter, North 
Carolina, J 60-341.) 


West Virginia — A foreign corporation which confines its activities to the 
collection of a loan from a property owner in this state, originally made by a 
domestic mortgage corporation, is not doing business so as to be subject to any 
special tax or license fee. (Opinion of the Attorney General to the State Tax 
Commissioner, State Tax Reporter, West Virginia, { .012.) 
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important matters 


For October and November 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


California — Quarterly Retail Sales Tax Return and Payment due on or before 
October 31—Domestic and Foreign Corporations. 


Connecticut — Quarterly Retail Sales Tax Return and Payment due on or 
before October 30.—Domestic and Foreign Corporations. 


Georgia — Certified Statement for Registration due on or before November 1.— 
Domestic and Foreign Corporations. 


Inzjiana — Quarterly Gross Income Tax Return and Payment due on or before 
October 31—Domestic and Foreign Corporations. 


lowa — Quarterly Retail Sales Tax Return and Payment due on or before Octo- 
ber 20.—Domestic and Foreign Corporations. 


Louisiana — Franchise Tax Report and Tax due on or before October 1.— 
Domestic and Foreign Corporations. 


Missouri — Quarterly Retail Sales Tax Return and Payment due on or before 
October 15.—Domestic and Foreign Corporations. 


New York — Second Installment of Franchise (Income) Tax of Business Cor- 
porations due on or before November 15.—Domestic and Foreign Business 
Corporations other than real estate companies. 


North Dakota — Quarterly Retail Sales Tax Return and Payment due on or 
before October 20.—Domestic and Foreign Corporations. 


Oregon — Returns of Withholding at the Source due on or before October 31.— 
Domestic and Foreign Corporations. 


Rhode Island — Semi-Annual Report to Division of Industrial Inspection dur- 
ing October and April 1—Domestic and Foreign Corporations employing 
five or more persons in Rhode Island. 


South Dakota — Quarterly Retail Sales Tax Return and Payment due on or 
before October 15.—Domestic and Foreign Corporations. 


United States — Withholding at source due on or before October 31.—Domestic 
and Foreign Corporations. 


West Virginia — Quarterly Business and Occupation (Gross Sales) Tax Re- 
turn and Payment due on or before October 30.—Domestic and Foreign 
Corporations. 
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ementary literature 


In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pampblets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Delaware Corporations (1951 Edition). Presents in convenient form a digest of 
the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


What Constitutes Doing Business (1951 Edition). A 192-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 


Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


Corporate Tightrope Walking. An informal presentation of recent developments 
affecting corporations carrying on business in interstate commerce— 
developments corporation officers and attorneys will want to watch 
carefully. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at.time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Some Contracts Have False Teeth. Interesting case-histories showing advisability 


of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


What Does a Transfer Agent Do? This illustrated pamphlet gives the high spots 
of a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 


More Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary stat- 
utory measures necessary to protect corporate status. 


When a Corporation Is P.W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 
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The Corporation Journal is published by The Corporation 
Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed 
regularly, postpaid and without charge, to-lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices, 
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